भारतीय दंड संहितेचे कलम “१२४ अ 
लावण्याबाबत मार्गदर्डाक तत्त्वे. 


महाराष्ट्र शासन 
गृह विभाग 
शासन परिपत्रक क्रमांक : फौरिया ०४१५/१२७२/प्र.क्र.६३/विशा १अ 
२ रा मजला, मंत्रालय, मुंबई. 
दिनांक : २७ ऑगस्ट, २०१५ 
वाचा - 


फौजदारी जनहित याचिका क्र.३/२०१५ बाबत मा.उच्च न्यायालय, मुंबई यांनी 
दिनांक १७.३.२०१५ च्या सुनावणीत दिलेले निदेश. 


परिपत्रक - 


राजकीय व्यंगचित्रकार व सामाजिक कार्यकर्ते श्री. असीम त्रिवेदी यांच्याविरुध्द 
अन्य आरोपांसोबत भारतीय दंड संहितेच्या कळम १२४ क आरोप असणारा प्रथम खबरी 
अहवाल नोंदविण्यात आला होता. तथापि, तद्नंतर महाधिवक्त्यांचे कायदेशीर अभिमत घेऊन 
सदर कलम काढून टाकण्यात आले. सदर कलम, भारतीय संविधानाच्या अनुच्छेद १९(१)(अ) व 
कलम १९(२) अंतर्गत प्रदान करण्यात आलेल्या अभिव्यक्ती स्वातंत्र्यास बाधा आणते. सबब, 
भविष्यकाळात अशा प्रकारची कार्यवाही पोळीसांकडून होऊ नये याबाबत न्यायालयाने हस्तक्षेप 
करावा, यासाठी याचिकाकर्ता श्री. संस्कार मराठे यांनी महाराष्ट्र शासन व इतर यांचेविरुध्द 
फौजदारी जनहित याचिका क्र. 3/2094 दाखल केली होती. सदर याचिका मा. उच्च 
न्यायालयाने त्यांच्या दि. १७.३.२०१५ च्या आदेशाने निकाली काढली आहे. सदर याचिकेच्या 
सुनावणीच्या वेळी, आदेशाच्या परिच्छेद क्र. १७ मध्ये नमुद केल्याप्रमाणे मार्गदर्शक सूचना सर्व 
पोलीस यंत्रणांना परिपत्रकाच्या स्वरुपात दिल्या जातील, असे निवेदन मा. महाधिवक्ता यांनी 
मा. उच्च न्यायालयासमोर केळे व त्यानुषंगाने मा. उच्च न्यायालयाने याचिका निकालात 
काढली. मा. महाधिवक्ता यांनी केलेल्या निवेदनाच्या अनुषंगाने खालीलप्रमाणे मार्गदर्शक 
सूचना निर्गमित करण्यात येत आहेत. भारतीय दंड संहितेतील कलम १२४ क चा वापर 
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करताना ( while invoking Section १२४ A) सर्व पोलीस अधिकारी / कर्मचारी यांनी खाळील 
पूर्व अटी (0/8-००॥०॥०॥५) लक्षात ठेवाव्यात व या मार्गदर्शक सूचनांचे पालन करावे: 


१ तोंडी किंवा लेखी शब्दांद्वारे अथवा खुणांद्वारे अगर दृष्य अथवा अन्य मार्गामार्फत 
केंद्र अथवा राज्य शासनाबद्दल द्वेष अथवा तुच्छता अथवा अप्रीती अवमान अथवा 
असंतुष्टी अथवा WAI अथवा द्रोहभावना अथवा बेइमानी याची भावना दर्शवित असली 
पाहिजे. अशा प्रकारचे शब्द, खुणा किंवा प्रदर्शन अभिव्यक्ती हिंसाचारास प्रवृत्त करणारी 
अथवा जनतेत असंतोष निर्माण करणारी असली पाहिजे. 


२) सदर लेखी किंवा तोंडी शब्द, खुणा अथवा कोणत्याही प्रकारची अभिव्यक्ती 
यामधून राजकारणी अथवा लोकसेवक हे शासनाचे प्रतिनिधी असल्याची ध्वनित होईल, 
त्यावेळीच सदर कलम लावण्यात यावे. 


३) शासनामध्ये कायदेशीर मार्गांनी फेरबदल घडवून आणण्याच्या उद्देशाने द्वेषाची - 
तुच्छतेची अगर अप्रीतीची भावना न चेतवता किंवा तसा प्रयत्न न करता त्यांच्याबद्दल 
नापसंती व्यक्‍त करण्यासाठी केलेली टीका कलम १२४ क अंतर्गत राष्ट्रद्रोह म्हणून 
गणली जाऊ नये. 


४ केवळ बिभत्सता अथवा अश्ळीलता ही बाब कलम १२४ क लावण्याच्या वेळी 
ग्राह्म धरण्यात येऊ नये. 


५ सदर कलम लावण्याअगोदर संबंधित जिल्ह्यातील विधि अधिकारी यांचा लेखी 
सल्ला घेण्यात यावा. तद्नंतर दोन आठवड्यांच्या आत राज्याच्या सरकारी अभियोक्ता 
यांचा सल्ला घेण्यात यावा. 


२. सर्व घटक प्रमुखांनी त्यांच्या अधिनस्त पोळीस अधिकाऱ्यांना उपरोक्‍त सूचनांचे पालन 
करण्याबाबतचे निदेश द्यावेत. 
३. भारतीय दंडविधान संहितेचे कलम १२४ क लागू करण्यापूर्वी उपरोक्त सूचना या 


सर्वसमावेडाक नाहीत, हे ध्यानात घ्यावे व प्रकरणनिहाय इतर संबंधित बाबी अथवा मुद्दे सदर 
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कळम लागू करण्यापूर्वी विचारात घ्यावेत. मा. उच्च न्यायालयाच्या दि. १७.३.२०१५ च्या 
निर्णयातील परिच्छेद १७ ची प्रत सोबत जोडली आहे. त्याचेही अवलोकन व्हावे. 


सदर शासन परिपत्रक महाराष्ट्र शासनाच्या = www.maharashtra.gov.in 
या संकेतस्थळावर उपलब्ध करण्यात आले असून त्याचा संकेतांक २०१५०८२७१२५०१२६७२९ 
असा आहे. हे परिपत्रक डिजिटल स्वाक्षरीने साक्षांकित करुन काढण्यात येत आहे. 


महाराष्ट्राचे राज्यपाल यांच्या आदेशानुसार व नावाने, 


7 Digitally signed by Kailas 
K | Arjun Gaikwad 
a | as DN: CN = Kailas Arjun 
‘“ Gaikwad, C = IN, S = 
A r (1 n Maharashtra, O = 
J Government Of 
. Maharashtra, OU = 
G a | kwad Deputy Secretary 
Date: 2015.08.27 


vet 
(कैलास गायकवाड) 
उप सचिव, महाराष्ट्र शासन 
प्रत, 
मा. राज्यपाल यांचे सचिव. 
मा. मुख्यमंत्री (गृह) यांचे प्रधान सचिव. 
मा. मंत्री, मा. राज्यमंत्री यांचे खाजगी सचिव (सवी. 
मा. विधानसभा / विधानपरिषद सदस्य (सवी. 
५. मुख्य सचिव, महाराष्ट्र राज्य, मंत्रालय, मुंबई. 
६. अपर मुख्य सचिव, गृह विभाग, मुंबई. 
पोलीस महासंचालक, महाराष्ट्र राज्य, मुंबई. 
८. सर्व अपर मुख्य सचिव / सर्व प्रधान सचिव / सर्व सचिव, मंत्रालय, मुंबई. 
९. सचिव, विधानमंडळ सचिवालय, विधानभवन, मुंबई. 
qo. महासंचालक, माहिती व जनसंपर्क संचालनालय. 
११. आयुक्त, महानगरपालिका (सवी. 
१२. विभागीय आयुक्‍त (सवी. 
१३. जिल्हाधिकारी तथा जिल्हादंडाधिकारी (ad). 
१४. मुख्य कार्यकारी अधिकारी, जिल्हा परिषद (सर्व ). 


०८ AV AD OO 
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१५. पोलीस आयुक्त (सर्व). 

१६. परिक्षेत्रीय विशहोष पोलीस महानिरीक्षक (सर्व ). 

१७. जिल्हा पोलीस अधीक्षक (सवी. 

१८. जिल्हा माहिती अधिकारी (सवी. 

१९. प्रबंधक, मूळ शाखा उच्च न्यायालय, मुंबई (TAM). 
२०. प्रबंधक अपील शाखा उच्च न्यायालय, मुंबई ( पत्राने). 
२१. मुख्याधिकारी, नगरपरिषद (सर्व). 

२२. निवड नस्ती, कार्यासन विशा-१अ, गृह विभाग. 
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(॥.1॥.3-20715 


IN THE HIGH COURT OF JUDICATURE AT BOMBAY 
CRIMINAL APPELLATE JURISDICTION 
CRIMINAL PUBLIC INTEREST LITIGATION NO. 3 OF 2015 


Sanskar Marathe .. Petitioner 
versus 


1. The State of Maharashtra 
through Commissioner of Police, Mumbai. 


@ 2. The Senior Police Inspector, . 
Bandra Kurla Complex Police Station, 
BKC, Mumbai. ; 


3. Assem Trivedi, os 
1/458-A, Rishinagar, Shuklaganj, Unnao, 
Uttar Pradesh-209861 ; .. Respondents 


Mr. Sanskar Marathe, petitioner in person. 


Mr. Sunil V. Manohar, Advocate General with Mr. S.K. Shinde, 
‘(Government Pleader for respondent nos.1 and 2. 


4 2 Mr. Mihir Desai with Mr Vijay Hiremath for respondent no.3. 


CORAM : MOHIT S. SHAH, C.J. AND 
N.M.JAMDAR, J. 


Date of Reserving the judgment : 19 January 2015 


Date of pronouncing the judgment: 17 March 2015 
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Cr Pil 3-2015 


JUDGMENT (Per - Chief Justice) : 


1. Arrest of one Assem Trivedi on 8 September 2012 on 
the basis of registration of First Information Report ( FIR’) on 
30 January 2012 alleging, inter alia, commission of offence of 
sedition punishable under Section 124A of the Indian Penal 
Code, 1860, led to filing of the present Public Interest Litigation 
which is now registered as Criminal PIL. 


2) The allegation in the-FIR is to the effect that Assem 
Trivedi, who is a political cartoonist and social activist, through 
his cartoons, not only defained Parliament, the Constitution of 
India and the Ashok Emblem, but also tried to spread hatred and 
disrespect _ against the Government and published the said 


र “Tad i ; a ; ' 
cartoons on™ India Against Corruption website, which not only 


amounts. to insult under the National Emblems Act but also 


amounts to serious act of sedition. After the arrest of Assem 


Nie 


”. \Trivedi on 9 September 2012, he was produced before the 
% ~ learned Metropolitan Magistrate. The petitioner alleged that 


Assem Trivedi refused to make an application for bail till the 
charges of sedition were dropped. Contending that publication 
and/or posting such political cartoons on website can by no 
stretch of imagination attract a serious charge of sedition and 
that Assem Trivedi was languishing in jail on account of the 
charge of sedition being included in the FIR, the petitioner, a 
practicing advocate in this Court, moved the present PIL on 11 
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CH PIG 3-2015 


September 2012. The matter was mentioned for circulation and 


this Court passed the following ad-interim order : 


r 


In the facts and circumstances of the case, 
by this ad-interim order we direct that MrAssem 
Trivedi be released on bail on éxecuting a 
personal bond in the sum of Rs.5,000/-. 


Registry to communicate this order to the 
Superintendent, Arthur Road Jail,” 


Accordingly, Mr. Assem Trivedi executed a personal 
© bond and was released.on bail, | 


Thereafter, “on the returnable date, leave was 
granted to implead Mr. Assem Trivedi as respondent no.3. 
५७ 


~ ’ \ 
-..* 


3. The third respondent claimed to have exercised his 
fundamental right to the freedom of speech and expression as a 
cartoonist and claimed that his arrest and detention seriously 
‘encroached upon the freedom guaranteed to every citizen by 
Y Article 19(1)(g) of the Constitution of India. 


PSs ronal 4. Affidavit-in-reply dated 12 October 2012 came to be 
>“ filed by Assistant Commissioner of Police, Kherwadi Division, 
Mumbai stating that the third respondent had displayed several 

cartoons at a public meeting held on 27 November 2011 at the 

MMRDA ‘ground in Mumbai. The said meeting was held in 


connection with the movement launched by Anna Hazare 
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Cr PIL उ-2/15 


against corruption in India. Apart from displaying the cartoons, 
he had also uploaded some of his cartoons on a website called 
"Cartoons against Corruption". Pursuant to the above display of 
cartoons, several complaints came to be filed against Aseem 


Trivedi. 


On 10 January 2012, Bandra-Kurla Complex Police 
Station received a written complaint from Amit Katarnavare 
asking the Police to register an FIR, inter alia, under Sections 
124A, 153-A, 120-B, 167 and 109 of Indian Penal Code. When 
the said complaints were forwarded to the Directorate of 
Prosecutions, Maharashtra State for opinion, the Assistant 
Director, Public Prosecution, Brihanmumbai vide his opinion 
dated 10 Janiiary 2012 advised to invoke Section 124A of the 
IPC and ‘provisions of State Emblem of India (Prohibition of 
Improper Use) Act, 2005. On 30 January 2012, Bandra-Kurla 
| Complex Police Station registered an FIR vide CR No.14 of 2012 
aA urider Section 124A of IPC, under Section 2 of National Honour 
च्य Act and under Section 66-A of Information Technology Act 
~ based on statement of Amit Katarnavare, which was recorded 
on 30 December 2011. 


5. In view of the above complaint, a non bailable 
warrant came to be issued by Additional Metropolitan 
Magistrate, 9th Court, Bandra, Mumbai on 2 August 2012 
against the third respondent. However, he could not be found 


and when he learnt of issuance of a non-bailable warrant 
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Cri PIL 35-2015 


against him, he surrendered before Bandra-Kurla Complex 

Police Station on 8 September 2012. On 9 September 2012 the 

Metropolitan Magistrate granted police custody of the third 

respondent for seven days. However, on 10 September 2012, 

Police produced him before the Metropolitan Magistrate-as_he 

had admitted to have drawn the cartoons, However, the third 

respondent did not apply for bail. Thereafter, as aforesaid, this 

Court passed an order dated 11-September 2012 directing the 

| \ Police to release the third respondent on bail on his executing 

' | personal bond, 

6. Thereafter, Bandra-Kurla Police obtained opinion of 

the then Advocate General with regard to invocation of Section 

124A of IPgtothe facts of present case, amongst other queries 

Pursua niet. the, legal opinion of the then learned Advocate 

Coe al it was decided to drop invocation of Section 124A _of 
-IPG.The Police Department, however, took a view that as far as 

Ye ९ application of Section 2 of Prevention of Insult to National 

: ७ “Honour Act, 1971 and Section 66(A) of Information Technology 
— } ~ Act is concerned, the same will apply only to three out of seven 

© J, > कणी cartoons, which will be dealt with in accordance with law. 


% In view of the above developments, the controversy 
about invocation of Section 124A of IPC would not survive any 
longer in the facts of the present case. However, learned 


counsel for petitioner submitted that since the Police had 
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५.४1 १015 
arbitrarily invoked the serious charge of sedition under Section 
124A of IPC in a matter where the cartoonist was entitled to 
exercise his fundamental right to the freedom of speech and 
expression under Article 19(1)(a) of the Constitution of India, 
this Court may examine the legal position so that such 
invocation is not resorted to, in future, in an arbitrary and 
irresponsible manner. We, therefore, heard the learned counsel 
for PIL petitioner, learned Advocate General for the State and 
learned counsel for third respondent Mr. Aseem Trivedi. 


8, Ac the outset, we may reproduce Section 124A of 
IPC for ready reference 


Ree 
१. 


"124A Sedition: Whoever, by words, either spoken 
or wri ae or by signs, or by visible representation, or 
otherwise, brings or attempts to bring into hatred or _ 
30१४ mpt, or excites or attempts to excite disaffection 
j C towards the Government established by law in India, 
~ _\) ) shall be punished with imprisonment for life, to which 
NS fine may be added, or with imprisonment which may 
extend to three years, ta which fine may be added, pr 
with fine. 


2) Explanation 1- The expression “disaffection” 
- includes disloyalty and all feelings of enmity. 


Explanation 2 - Comments expressing dis- 
approbation of the measures of the Government with a 
view to obtain their alteration by lawful means, 
without exciting or attempting to excite hatred, 
contempt or disaffection, do not constitute an offence 
under this section. 
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9. 


cri 1s 


Explanation 3 - Comments expressing dis- 
approbation Of the administrative or other action of 
the Government without exciting or attempting to 
excite hatred, contempt or disaffection, do not 
constitute an offence under this section. 


Classification of offence: Punishment-Imprisonment 
for life and fine, or imprisonment for 3 years and fine, 
or fine- Cognisable - Non bailable- Triable by Court of 
Session- Non compoundable." 


Article 19(1)(a) conferting the fundamental right to 


freedom of speech and expression and Article 19(2) read as 


under 


"19, (1) All citizens Shall have the right - 


(a)..to freedom of speech and expression 
This guaranteed right is subject to the right of 


Sa egislature to impose reasonable 
nz; the ambit of hich is indicated by 


4/Colens Ld) which, in its amended form, reads 
१ ia as follows 


"19 (2) Nothing in sub-clause (a) of clause 
(1) shall affect the operation of any existing 
law or prevent the State from making any 
law, in so far as such law imposes reasonable 
restrictions. on the exercise of the right 
conferred by the said sub-clause in the 
interests of the security of the State, friendly 
relations with foreign States, public order, 
ecency or morally, morality, or in relation to contempt 
of court, defamation or incitement fo an 


offence." 


(8702: 
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10. 


of Bihar', a Constitution Bench of the Supreme Court examined 


1. 3-2015 


in the leading case of Kedar Nath Singh Vs. State 


the question “how far the offence, as defined in Section 1 24A of 


\| 


IPC, is consistent with the fundamental right guaranteed by || 


Article 19(1)(a) of the Constitution”, and observed. inter alia, as \ 


under : 


/ 


0५ Srey waren It hos not- been questioned before us 
that the fundamental-right. guaranteed by Art 
19(1)(a) of पटनी ल्मा oh speech and expression is 
not an absoliite-right, It-is-common ground that the 
right is subject fo. such reasonable restrictions as 
would come within. the purview of clause (2), which 
comprises (a) security of the State, (b) friendly 
relations with foreign States, (c) public order, (a) 
decent or morality, etc., etc. With reference to the 
-<eOnstitutionality of s. 124A or s. 505 of the Indian 


, Penial-Code, as to how far they are consistent with 
र 


\/ "the requirements of clause (2) of Art. 19 with 


particular reference to security of the State and 


} 


public order, the section, it must be noted, penalises 
any spoken or written words or signs or visible 


representations, etc. which have the effect of . 


bringing, or which attempt to bring into hatred or 
contempt or excites or attempts to excite disaffection 
towards the Government established by law. Now, 
the expression "the Government established by 
law" has to be distinguished from the persons 
for the time being engaged in carrying on the 
administration. "Government established by 
law" is the visible symbol of the State. The very 
existence of the State will be in jeopardy if the 
Government established by law is subverted. Hence 
the continued existence of the Government 
established by law is an essential condition of the 


1 AIR-1962-SC-955 
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HPI AO (1. 


4) 
टर, 


च्या harac > 


State, Hence any acts within the meaning of s, 1244 

“which have the effect of subverting the Government 

by bringing that Government into contempr or 
hatred, or creating disaffection against it, would be 
within the penal statute because ‘the feeling of 

disloyalty to the Government established by law or 

enmity to it imports the idea of tendeney..ta public 

disorder by the use of actual violence or incitement 

to violence. In other words, any written or spoken 
words, शट, which have implicit inthem the idea of 

subverting Government by violent means, which are 

compendiously included in the term ‘revolution 

have been mide penal by the section in question 

But the section hastakén-care to indicate clearly 

that strong’ words used to express 
शे. disapprobation of the measures of Government 
with a view to their improvement or alteration 

by lawful means would not come within the 
Section. Similarly, comments, however strongly 
~-worded, expressing disapprobation of actions of 

_!/ the Government, without exciting those feelings 

<\ which generate the inclination to cause public 
~\) | disorder by acts of violence, would not be penal 
५१ =~ In other words, disloyalty to Government established 
२०५ by law is not the same thing as commenting in 
SO strong terms upon the measures or acts of 
22 Gavernment, or its agencies, so as to ameliorate the 
WA Be condition of the people or to secure the cancellation 
a) SO or alteration of those acts or measures by lawful 

eS) means, that is to say, without exciting those feelings 
i, of enmity and disloyalty which imply excitement to 

© 7 public disorder or the use of violence. 


25. It has not been contended before us that if a 
Speech or a writing excites people to violence or have 
the tendency to create public disorder, it would not 
come within the definition of ‘sedition’. What has 
been contended is that a person who makes a very 
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strong speech or uses very vigorous words in a 
writing directed to a very strong criticism of 
measures of Government or acts of public offictals, 
might also come within the ambit of the penal 
section. ole val Gils णा in our opinion, such words written or 
spoke would be outside the scope of the section, In 
this connection, it is pertinent to observe that the 
security of the State, which depends upon the 
maintenance of law and order is the. very basic 
consideration upon which legislation, with view to 
punishing offences against the State, is undertaken, 
Such a legislation has, on the one hand, fully to 
protect and guarantee the freedom of speech and 
expression, which is the site quo non of a democratic 
form of Govertiment that our Constitution has 
established. ThisCourt, as. the custodian and 
guarantor.of the fundamental rights of the citisens, 
has the duty cast upon it of striking down any law 
which unduly restricts the freedom of speech and 
expression with which we are concerned in this case. 
But the freedom has (0 be guarded against becoming 
4 licence for vilification and condemnation of the 
Government established by law, in words, which 
_//Aneite violence or have the tendency to create public 
oN \tisorder. A citizen has a right to say or write 
७ १ whatever he likes about the Government, or its 
“5” measures, by way of criticism or comment, so 
, long as he does not incite people to violence 
against the Government established by law or 
> with the intention of creating public disorder. ' 
bi The Court, has, therefore, the duty cast upon it of 
> drawing a clear line of demarcation between the 
ambit of a citizen's fundamental right guaranteed 
under Art. 19(1)(a) of the Constitution and the 
power of the legislature to impose reasonable 
restrictions on that guaranteed right in the interest 
of, inter alia, security of the State and public order. 


७७५५७५५ There can be no doubt that apart from 
the provisions of clause (2) of Art. 19, Sections 124A 
and 505 are clearly violative of Art. 19(1)(a) of the 
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Constitution. But then we have to see how forthe 
saving clause-Mamely, clause (2) of Art. 19 protects 
the sections aforesaid. Now, as already pointed out, 
in terms of the amended clause (2), quoted above, 
the expression “in the interest ०... public order" are 
words of great amplitude and are much more. 
comprehensive than the expression "for — the 
maintenance of", as observed by this Court in the 
case of Virendra ॥. The State of Punjab»: 1958-SCR- 
308 at R317 : [(S) AIR-1957-SC-896 at R899} . Any 
law which is enacted in the interest of public order 


create disturbance of d order, by the use of \ 
words ee See ‘which _merely create 
कश्या ण (_ ७० feelings “of enmity against the 
Government, the offence of sedition is complete, then 

such an interpretetion of the sections would make 

them unconstitutional in view of Art. 19(1)(a) read 

“With ‘clause (2). Tt is well settled that if certain 

provisions of law construed in one way would make 

Fike ee ta with the Constitution, and another 
\/dnterpetation would render them unconstitutional, 

a Ame othe Court would lean in favour of the former 

Nal ) ) construction. The provisions of the sections read as a 

॥ ११ 9” whole, along with the explanations, make it 

Fh Se reasonably clear that the seetions aim at rendering 

GRD penal only such activities as would be intended, 

Wee NO or have a tendency, to create disorder or 

=U Me Rs Na disturbance of public peace by resort to violence. 

Oy As already pointed out, the explanations appended to 

ee the main body of the section make it clear that 

© प criticism of public measures or comment on 

Government action, however strongly worded, 

would be within reasonable limits and would be 

consistent with the fundamental right of freedom 

of speech and expression. It is only when the 

words, written or spoken, etc. which have the 

pernicious tendency or intention of creating 

public disorder or disturbance of taw and order 


< 


\ 
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टता. 3-2 


that the law steps in to prevent such activities in 
the interest of public order. So construed, the 
section, in our opinion, strikes the correct 
balance between individual fundamental rights 
and the interest of public order." 


(emphasis supplied) 


11. Thereafter, Supreme Court examined this question 
again in Balwant Singh and another Vs. State of Punjab*. On 
the date of assassination of former Prime Minister Smt. Indira 
Gandhi, considerable tension had been generated in the State of 
Punjab. The appellants raised three slogans and they were 
charged with the offences punishable under Sections 124A and 
153B of IPC, In that context, the Supreme Court made the 


following observations : 


'e “A plain reading of the above Section would show 
__-~_ (| “thar its application would be attracted only when the 
४१ ५ व्रत brings or attempts to bring into hatred or 


OR Nites contempt or excites or attempts to excite disaffection 


towards the Government established by law in India, 
by words either written or spoken or visible signs or 
representations etc. Keeping in view the prosecution” 
evidence that the slogans as noticed above were raised 
a couple of times only by the appellant and that 
neither the slogans evoked a response from any other 
person of the Sikh community or reaction from people 
of other communities, we find it difficult to hold that 
upon the raising of such casual slogans, a couple of 
times without any other act whatsoever, the charge of 
sedition can be founded. It is not the prosecution case 
that the appellants were either leading a procession 
or were otherwise raising the slogans with the 
intention to incite people to create disorder or that 


2 ATR-1995-SC-1765 
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12. 


३७७3 


CHIL 3-8) 


the slogans in fact created any law and order 
problem. शक not appear to us thar the police 
should have attached much significance to the caswal 
slogans raised by two appellants, a couple of times 
and read too much into them. The prosecution has 
admitted that no disturbance, whatsoever, was caused 
by the raising of the slogens by the appellants and 
that in spite of the fact that the appellants raised the 
slogans a couple of times, the people, in.general, were 
unaffected and carried on with ‘their normal 
activities, The casual raising of the slogans, once or 
twice by two individuals alone cannot be said to be 
aimed at exciting or attempt to excite hatred or 
disaffection towards the Government as established 
by law in India: Section 124A IPC, would in the facts 
and circumstances ofthe case have no application 
whatsoever and would not be attracted to the facts 
and circumstances of the case 


> रै. / 


“A 


dn-Nazir Khan vs. State of Delhi*, the Supreme 
Court éxplained “sedition” as defined in section 124A IPC in the 


words 


"37. Section 124A deals with 'Sedttion'. Sedition is a 
crime against society nearly allied to that of treason, 
and it frequently precedes treason by a short interval. 
Sedition in itself is @ comprehensive term, and it 
embraces all those practices, whether by word, deed, or 
writing, which are calculated to disturb the tranquility 
of the State, and lead ignorant persons to endeavour to 
subvert the Government and laws of the country. The 
objects of sedition generally are to induce discontent 
and insurrection, and stir up opposition to the 
Government, and bring the administration of justice 
into contempt; and the very tendency of sedition is to 
incite the people to insurrection and rebellion. "Sedition 


3 (2003) 8 SCC 461 
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has been described as disloyalty in वया, and the law 
considers as sedition all chose practices which have for 
their object to excite discontent or dissatisfaction, to 
create public disturbance, or to lead to civil war; to 
bring into hatred or contempt the Sovereign or the 
Government, the laws or constitutions of the realm, 
and generally all endeavours to promote public 
disorder.” 


13. In S, Rangarajan Vs. ए Jagjivan Ram and others‘ 
the Supreme Court considered the fundamental right to 
freedom of speech and expression in. the context of censorship 
under the Cinematograph-Act: A Tamil film criticised the 
Government policy of reservation in Government service. After 
examining the judgments of the Supreme Court of USA, the 
Apex Court observed as tinder: 


/ 7.४. १.३... The First Amendment (0 the US. 
Cofisxcution provides: "Congress shall make - no 
Taw ... abridging the freedom of speech, or of the 

; press." This Amendment is absolute in terms and tt 

(> contains no exception for the exercise of the right. 
(6६. Heavy burden lies on the State to justify the 
interference, The judicial decisions, however, limited’ 
the scope of restriction which the State could impose 
in any given circumstances. The danger rule was born 
in Schenek v. United States, 249 U.S. 47. Justice 
Holmes for a unanimous court, evolved the test of 
"clear and present danger". He used the danger test to 
determine where discussion ends and incitement or 
attempt begins. The core of his position was that the 
First Amendment protects only utterances that seeks 
acceptance via the democratic process of discussion 
and agreement, But "Words that may have all the 
effect of force" calculated to achieve its goal by 


4 (1989) 2 SCG 574 


Sah We 
Palin 
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स्म the democratic process are however, 
not so protected.” 


8. —- The framework of our Constitution differs from 

the First Amendment to the U.S. Constitution. Article 

19(1}(a) of our Constitution guarantees: to- all 

citizens the right to freedom of speech and expression. 

The freedom of expression means the right to express 

one's opinion by words of mouth, writing, printing, 

picture or in any other manner. It would-thus include 

the freedom of communication and the right to 

propagate or publish opinion. The communication of 

ideas could be made through any medium, 

newspaper, magazine-or movie. But this right is 

subject to reasonable restrictions on grounds set out 

under Article. 13(2)of the Constitution. The 

reasonable limitations»can be put in the interest of 

© sovereignty and integrity of India, the security of the 

State, friendly relations with foreign States, public 

order, decency or morality or in relation to contempt 

of court, defamation or incitement to an offence. The 

व्र deemed it essential to permit imposition of 

abs restrictions in the larger interests of the 

(21:49 ity and country. They intended to strike a 

i oo per balance between the liberty guaranteed and 
१] the social interest specified under Article 19(2) 


11, Here again we find the difference between the 

First Amendment to the U.S, Constitution and Article 

5 Ane os 19(1)(a) of our Constitution. The First Amendment 

8 CRD YS Tis does not permit any prior restraint, since the 
LW guaranty of free speech is in unqualified terms. 


© 17, — It will be thus seen that censorship is permitted 
mainly on social interest specified under Article 19(2) 
of the Constitution with emphasis on maintenance of 
values and standards of society, Therefore, the 
censorship by prior restraint must necessarily be 
reasonable that could be saved by the well accepted 
principles of judicial review.” 
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As regards the reasonableness of restriction on the ground of 
social interests under Article 19(2) on the freedom of speech 
and expression, the Apex Court laid down the following 


principles: 


“45, The problem of defining the area of freedom of 
expression when it appears to conflict with the 
various social interests enumerated under Article 
19(2) may briefly be touched-upon here. There does 
indeed have to be a compromise between the interest 
of freedom of expression and social interests. But we 
cannot simply balance the two interests ,as if they are 
of equal weight. Our-commitment to freedom of 
expression. demands that-it cannot be suppressed 
unless the'situations created by allowing the freedom 

are pressing and the community interest is ea 
endangered. The anticipated danger should not be 
remote, conjectural or far fetched. it should have 
proximate and direct nexus with the expression. The 
/y expression of thought should be intrinsically 
__\/(dargerous to the public interests. In other words, the 
expression should be inseparably locked up with the 
॥ \ ) action contemplated like the equivalent of a "spark in 

a powder keg”. 


53. We end here as we began on this topic. 
5 ie Freedom of expression which is legitimate and 
constitutionally protected, cannot be held to ransom 
by an intolerant group of people. The fundamental 
freedom under Article 19{1)(a) can be reasonably 
restricted for the purposes mentioned in Article 19(2) ie] 
and the restriction must be justified on the anvil of 


necessity and not the quicksand of convenience of 
expediency. Open criticism of Government policies 

and operations is not a ground for restricting 
expression. We must practice tolerance to the views of 
others. Intolerance is as much dangerous to 


democracy as to the person himself" 
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14, In Sakal Vs. Union of India® the Supreme Court 
observed that Courts must be ever vigilant in guarding the most 
precious of all the freedoms guaranteed by the Constitution 1.९. 
freedom of expression and speech. In Manubhai Patel Vs. 
State of Gujarat and another® the Gujarat High Court observed 
that there can indeed be no real freedom unless thought is free 
and unchecked, not free thought for those who agree with us 
but freedom for the thouglit we hate. However, the constitution 
does not permit the Legislature to make laws imposing 
reasonable restrictions on such freedom on the grounds set out 
in clause (2) of Article 19, including in the interests of 


sovereignty and integrity of India and the security of the State. 


॥ ४७%, ; 
As { “Oh a perusal of the aforesaid judgments, it is clear 
thatthe provisions of section 124A of IPC cannot be invoked to 
penalize criticism of the persons for the time being engaged in 
carrying on administration or strong words used to express 
disapprobation of the measures of Government with a view to 
their improvement or alteration by lawful means. Similarly, 
comments, however strongly worded, expressing disapprobation 
of actions of the Government, without exciting those feelings 
which generate the inclination to cause public disorder by acts 
of violence, would not be penal. A citizen has a right to say or 


5 (1962)3-SCR-842 
& 1972-Cri.LJ.-388 
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write whatever he likes about the Government, or ts measures, 
by way of criticism or comments, so long as he does not incite 
people to violence against the Government established by law or 
with the intention of creating public disorder. The section aims 
at rendering penal only such activities as would be intended, or 
have a tendency, to create disorder or disturbance of public 


peace by resort to violence. 


16. Cartoons or caricatures are visual representations, 
words or signs which are.supposed to have an element of wit, 
humour or sarcasm, Having seen the seven cartoons in question 
drawn by the third respondent, it is difficult to find any element 
of wit or humour or sarcasm. The cartoons displayed at a 
meeting held on 27 November 2011 in Mumbai, as a part of 
movement ‘launched by Anna Hazare against corruption in 
Andia, were’ full of anger and disgust against corruption 
_prevailing in the political system and had no element of wit or 
humour or sarcasm. But for that reason, the freedom of speech 
and expression available to the third respondent to express his 
_ ) indignation against corruption in the political system in strong 

\ terms or visual representations could not have been encroached 
upon when there is no allegation of incitement to violence or 


the tendency or the intention to create public disorder. 


17. We do not find it necessary to dwell on the subject 


any further, as the learned Advocate General submitted that the 
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State Government in Home Department will issue the following 
eer pee le eased obs “कजर Leo ed picbos Bras haat baad 8 


guidelines in the form of a2 Circular to all the Police personnel : 


र NRA TRAV TREE CT काळा घा he 
(1) In view of the felt need to issue certain 
guidelines to be followed by Police while invoking 
Section 124A IPC, the following pre-conditions 
must be kept in mind whilst applying the same: 


(i) The words, signs or representations must 
bring the Government (Central or State) into 
hatred or contempt-or must cause or attempt 

© to causé disaffection, enmity or disloyalty to 
the Govérnment and the words/signs/ 
representation must also be an incitement to 
“violence or must be intended or tend to 
_/pereate’ public disorder or a reasonable 


; x वट apprehension of public disorder; 


(ii) Words, signs or representations against 

politicians or public servants by themselves 

J do not fail in this category unless the 
words/signs/representations show them as 


representative of the Government; 
(iii) Comments expressing disapproval or 


criticism of the Government with a view to 


obtaining a change of government by lawful 


19/2 


77 Downloeded on - 18/02/2015 12:94:13 ::; 


पृष्ठ 25 पैकी 23 


शासन परिपत्रक क्रमांकः फौरिया ०४१५/१२७२/प्र.क्र.६३/विशा १अ 


(iv) 


(४) 


means without any of the above are not 


seditious under Section 124A; 


Obscenity or vulgarity by itself should not be 
taken into account as a factor oF 
consideration for deciding whether a case 
falls within the purview of Section 124A of 
Ipc, for they are covered under other 


sections of law; 


A legal. opinion in writing which gives 
reasons addressing the aforesaid must be 
obtained from Law Officer of the District 
Aollowed within two weeks by a legal opinion 


-) in writing from Public Prosecutor of_the 


“State. 


2.6) 


All Unit Commanders are directed to follow 


above instructions scrupulously. 


(ii) It must also be kept in mind that the 


instructions mentioned above are not 
exhaustive and other relevant factors 


depending from case to case may also be kept 


in mind while applying Section 124A of the 
——————— 


IPC. 


— 
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18, We clarify that this matter was heard only on the 
limited question of invocation of Section 124A of IPC and the 
permissible lawful restriction on the freedom of speech and 
expression in the interests of public order and not in any other 
respect nor in respect of any other offence alleged to have been 


committed by the third respondent. 


19, The PIL accordingly stands disposed of. 
20. We would like to place on-record our appreciation 
छि for the valuable assistance rendered by Mr. Darius Khambata, 


the then learned Advocate. General, as well as Mr Sunil 
Manohar, learned Advocate General, Mr. Mihir Desai, learned 


counsel for the third respondent and Mr. Marathe, the party in 
‘ \ 


person. _~\\\ 
(CHIEF JUSTICE) 
© Cay bs (N.M. JAMDAR, J.) 
ABS 
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